IN THE COURT OF DIVISIONAL COMM!SSIONER JAMMU
Present: {Dr. M.K. Bhandari}lAS ' ' '

- File No. Fhanpenl Date of Institutmn . Date of Decisicn,
ﬁﬁf‘f’_{‘jﬁ, RY -6 - Rotl - ef-2e48

Bahwant Singh Sf/o Sh. Goru Slngh F{fﬂ Village Garhl Rehmbal TehSIE & Distt Udhampur |
. - {Appi:cant )
VERSUS -

1. Sats through the Settiement fotcer {S C) Ydhampur, :
2. Govind Ram S/o Sh. Ea! Kiishan Rf-::: Village F’ha!ta Tahs:i & Distt Udham;:sur '
(_Hes_pondents}

In the maiter of: ﬁppéai against the. order of Mutation under No- 1866 passed by the
learned- seﬁﬁemeni officer {S 9] Udhampur dated. 21~GB-2EJGB with a

o prayer for setting asn:ie the same and for issuance of any nfher crder

- o1 dirsction whabe_cever the Hor'ble. Gourt mgy deem fit and proper

ﬁndér_the facts and merits.of the cas«_e',
ORDER |

1. Bnef facts of the case are that _
| i. Land measurmg 3 Marla comprising Kh. No. 1413 min sﬁuated at
village -Gari Rehmbal, Udhampur as stated in appeal .wa_s - already
gifted to Batwant Singh Sfo Sh. Goru Slngh {applicant hereinj in 1971,
Applicant (Balwant Smgh} raised construction. on that land campnsmg'- '

sha;}s at grcund floor and house on tha 1‘5* fioor,

i~ Shops constructed on ground floor are stated to be given on rent to
respondent herein and one Ashok Kumar.
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iii. During the settlement operation, & mutation under Section 121 of Land
Revenus Act came to be attasted for 2 marla of land out of 3 marla’ 'of
 tand in favour of appellant and for 1 marla of land in favour of the -
respondent. | o | '

2. Applicani feeling aggrieved of this mutatron filed the preaent appeai The gmunds'
taken are as follows. '

i, That the one Sh. Parmanand gifted land measuring 3 Marlas land comprising |

Khasra No.1413 Min situated at village Garhi Rehmbal Tehsil & Distt Udhampur

.in favour of the appellant (Balwant Singh} in the year 1871, about 43 years ago.
The appellant constructed a two storey house and three shops in the said fand.

i The appeliant is the absclute owner in possession of the said house constructed

'by him in the fand measuring -3 Marlas cemp'ri:sin_g- under Khasra No-1413 Min - _'

situated at village Garhi Refimbal Tehsii & Distt Udhampur., Th_e-.reshondéht No.2 -
has no concern whatsoever with the said houss 7 Shop and iand of the appeliant.

if. That during the “Bandobast” and attestation of the mutation No-1866, the Patwari
' concernad has made a report date&'ﬂﬂ-ﬂﬁ-ﬁﬂﬂ.ﬁ' that the name of the a;ﬁpel_lant
- stands recorded in Column- ‘No. B as awnef of the suit fand and ﬂescription‘ of
fand is given in column No. 1{] Whereas at the t:me of attestation of the.
impugned Mutation No. 1888 dated 21@&2(&&5 under sectmn 121 of Land
| Revenue Act, it stands changed to the _a_xtant.cf one Marta of land in faveur of the 3
-respondent' No.2. Whar&as the af:rpefiant is in continuous pessaasion and -
accupation of -3 ‘marlas of land and the hﬂuse constructed. therein by the
appellant for the-last about 43 years ' '

iv. * The report of the Patwari further revels that. the actual owner Sh Parmanad has

- no objection and there is nio case pending in any court with regard fo the said’

tand ch:usé The persnn's preéent eng spot have \farifiéd ancl. attested the fact of

the appellant has ownership over the wheie fand measuring 3 Marias and the-
holise constructed by the appeiiant therem ' '
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vi.

Wit

vii.

That & is a sotry state of affair and vety strange as is apparent on the face of
record that while recording the mutation impugned, the name of the respondent
have been inserted with deliberate attempt and without specific explanation or

_repcrt The name of the respondents has been incorporated with calculated

malafide intentions and uiterior motives. There is a clear addition in writing while
adding the name of the respondent No.2 and showing him against the land
measuring one Marla only comprising undet Khasra No-1413.

‘That the concernad revenus officer has not followed the process of sttestation of
the mutations as required under Section 22/23 of the statutory rules. The original

owner of the land subject matter has not besn asked or enguired about the fact
of actual possession of the appeilant only over the land subject matier in dispute
which is in fact measuring 3 Marlas of land by the appellant. The impugned order
of mutation passed under section 121 in the absence of the appellant in respect
of one Maria out of the suit land is nothing more than a mischief committed and
the same is unjusi, improper and‘illegal hence ithe socme deas not stand in the

eyes of law.

That the court below has not followed the pmcedure.'in the seftiement .of

| proceedings as herein this case the question of titie of the parties over the suit

land in involved. The settlement proceedings in this case are of special nature
when question of fitie in involved and the jurisdiction lies with.the collecter of the
first class, The record of rights have nof heen properly dealt with and as such
the impugned order is arbitrary in nature and passed in violation of section 121 of

the land revenue act ant the rules made there under,

That the court below has passed the order impugned in violation of the standing
order No.23-A which prescribes the procedure for mutations. There is no scope

“for change or alteration in Jamabandi entries without mutation order after
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' asceriaiing the rights of land holders, tenants, mortgages, lease holders and .
assignees of land revenue as such the order impugned is bad'in the eyes of faw.

. That the respondent No 2 oonstitutes a family who is the tenant of the appellant
in the said shop of the aj::peilant. The jespondents have no right whatsoaver o
ciaim to be the owners of one Marias land i.e. a portion of the Suit fand the
impugned order passed by tha court below is quite'baseiess wwarranted and
unjustified. | |

. That the cout below did not bother to confirm and ascertain the correct name of - -

the appelflant, And whereas mentioned the wrong name as Balwan. Singh while

aﬁesting the impugned mutaticn order in the y"ear 2008. The same officer .e. the

Tehsildar {Settlement Officer) Udhampur corrected the real name of the appallant

as Balwant Singh vide order dated 10-01 -2013. This fact clearly shows the ..

mischief committed ‘while attesting the impugnead mutation order. partiy tu the
- exdant of one Marla of land in favour of the respondent.

3.  The case came up for he_.éring. Counsels for both the parties are present.
- Counsel for appelilant pieaded that, muta_ﬁon No.. '1-86_6 dated 21!&8;2;)&8 of
village Garhi -Rehmbal attested during seftlement by Ssitlement :OHicer;
| Udhampur for 1 Marla of'iand.-in favour of resmﬁdent is under chal!enga 'befﬁré
~this court, and that it has heen. attested at the back 'Df appeilant He fuﬂher
subimits that the appetiant has constructed two storeys, and on the gmund ﬂoar .
there are two shops given on rent. Further, the respondent No, 2 has got the
mutation fmpugned attested without his knowledge.. He' further pieaded that .
.F'érmand the owner of the Iéﬁd orally gifted 3 marlas of Jand to a;ip'eﬁant 'and the
| pussessmn was handed over in 1971, Mst: Godaworl Wo Parmanand has aisn
_ executad an afﬂdawt in thas regard

4 He further contended that respondent 2 and Ashok are his tenants Ashok have
executed an affidavit in this regard that respondent 2 Govind Ram is the tenant of
appetlant. In the mutation impughed, his name is deliberately recorded. as,
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 Balwan Singh instead of Balwant Singh. it is an exparte mutation and nature of
land is recorded as Gair Mumkin Makan. That Jimitation starts fiom the dafe of
' kanwiadge and he got knowledge of the. impugned m utation in 2014, The counsel
prayed for setting aside the mutation.

The counse! for respondent pleaded that mutation has been attested /s 121 of

‘Land Revenue Act during setflement operation, and that the kind of soll is
"Gairmumkin Kuppar®. The transfa'r of property has fo be made through
registered desd only, and the appeilant has taken cruciat date of 1971 for gift
desd, He pleads that the appellant submits that the shops were raised in 2004,
Whereas, as par the other aﬁ:dawt executed by one Ashok Kumar pusported to
" be the tenant of the appellant in one of the shops, it transpires that he is runmng'
shop since 1897, which appears to be departure from the. cantentmn af the
| appellant that he consiructed the shcps 'EU YOars back '

The counse[ for respondent furthar submits that appeliant was preaent at the time
of attestation of mufation, and that he aven got rect:ﬂcatmn irt-the mutation, wﬁh: |
respact to his name, camed out on 14.01.2013. Furthvar he alleges that the
appellant has ohtained mrn aff davils: one from Godawarl Wdio Parmananci and -
the other from Ashok Kumar on 10, 0s. 2D14 and thereaﬁer

| have heard the- cmjnsel- for both the parties Dispute between the parties is w.r.t,
one marla of land comprising. K. No. 1413 which stands mutated in fa\mur of
respondent under section 121 of Land Revenue Act. '

The rhain contentions of appeilant are that: _
a. The mutation is attested in viclation of standing order 23 A,
k. The order passed on mutation is exparte. |
¢ His name is deliberately mehtfdne_d as Balwan Singh Instead of Bajwant
Singh. _ - .
d. Godawari Wd/o Parmanand and Ashok have axecuted afﬂdawts in favour

of his claim.
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10.

11,

12.

13.

The plea of appehant is that. he is the owner of the land, and the said lang was
orally gifted to him in 1671 by the owner Parmanand. He has given the Sh{}p to
respondent on rent basis but he gct mutation attested during seftlemsnt at his
back. He has relies his claim on the affidavits executed by - Godavri Wo

. Parmanand and one Ashok Kumar_mentionad as tenant of his shop,

The perusal of mutation impugnéd reveals that seitlement officer, during
settlernent has attested this mutation on 21.08.2008 in favour of a number of

. persons including appeilant and respondent No. 2 for the land measuring 2 maria

and 1 maria respectively in Khasra No. 1413 min and has conferred Lpon them
ownhership rights.

Form the order passed on mutation No, 2140 dated 10-01 -2013, by Tehsﬂdar .
Udhampur, it has been observed that. Patwari has made report on 30.12, 2{}12 on
the apphcatmn of appeiiant herein for makmg correctlon of -his name in reuenue :
record, GQ made ‘report’ on. 10.01.2013 and Tehs:idar mncemed passed order

on 14.07.2013 and recorded the name of appeflant as Balwant Singh instead of
Balwan Singh. This- correction of name shows that appsilant, when filad

application for cﬁrrecticn had the- kncwledge of mutation Implgned on that date,
whereas he filed appeal on 24,06 2014 i.e. after 18 months.

It appears that after obtaining afﬁdauits, he has file_d the appeal which shows that
t was the afterthought of the appe‘”a'nt The appe_ltant"has not refuted hris
signature and presence shown during atiestation of muiation, but .haé-aileged the
violation of standing order 23 A, which is not justifiable, '

In wew of the- above, this court is Df the opinion that the order passed by the
seftiement officer (8.0} Udhampur dated 21-08 -2008 with respect to 1 maila of
latct comprrsmg Kh. No.: 1413 does not suffer from any infirmity, and needs no
interference by this court. '
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14.

15.

Thus the appeal In hand being devold of merit is dismissed. A-copy of this order
be sent to Regional Director Survey and Land Records, Udhampur for
information, '

Stay issued if any shatl stand vacated: The case file be consigned to record after

due completion,

W |
{Dr. MIK. Bhandari) IAS

' ﬁwmcﬂaq'?(@dﬁ : Bivisional Commissioner,

e ot Rovd | o - Jammy
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