





that the other partias have no interast in the litigation as they have remain
absent in the proceedings. Tha court while passing the order impugned
has ignored the fact that other parties including the petitioner were the
applicants to whom no notice of any kind was ever served by the court
below, And this has been done by the defendant no. 5 with & matafide and
calculated intaritit_}n to only get her.share'in the property by concealment
of certain facts. | |

- &. That the petitionsr, though having her name racorded in the mutation no.
471, Is witﬁnuf any tand as the petitionar being entitied fo her share in the
nroperty was never put into pcséessibn by the officer making the order
impugned. Also; no instrument of patjtitian has been made in the case, and |
as such the order impugned suffers from lsgat inﬁrm_ﬁies-needs to be

revisad.

5. Counsel for respondent Na, 1 filed objections wherein it has been submitted that:

a. That the petitioner has made Civil Revision before this Couﬁ with prayer
for pu_tting. the hetiﬁcnar info possession of her separate shara.aﬁer

' asoértain her share; which means that the patitioner wants this Court to .

| d&terminé her share in the Property after holding :partiticrn procgedings
and be put in to possession accordingly, which is misconiceived and
‘against the provisions of law as contained under Section-118A
: {Pmceeﬁingsj of the Land Rever.me_' Act Svt. 1998, which provides that the
proceedings under this chapter Le. Chapter -X, pardition shalt be
underiaken by a Rﬁev;enuefﬂfﬁcer not below the rank. of Assistant Collector

of 1% Class, | | | -

. That section 117 of the Land Revenue Act, Svt. 1_99‘3 states that when the
" Order of Partition has become final, the Officer making the partition shall
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put the parties entitied to separate posgession into possession of such
propenies.

If for any reason any party to a Partition complains that he has not been
put info separate possession of the fand to which he is entitied under the
. Partition, he may apply to the Rsusnus Officer or his successor in Office
to put him in possession. '

Such an application must be made within three years sf the: preparation of
instrument of Partition as prepared under Section- 116. i an sppllsstisn
be made after the expiry of thiee years, the applicant shalt be referred to
the Civil Court to seek his fsiisf by a Suit for possession.

n substancs, the Court sf Pivisional Commissioner i is not an appropriate
Forum to .decide the instant stslsn as per provision of Section-117
 supra and has prsysd that the instant Revision. Pefition hss no lagai
subsiance snd is, hsbls to be rejected, being against the pmv:s:sns of isw
and : _ :

. That Section -105 t0 118-E of the Land Ravenue Act, Svt. 1998 deals with
partitions of Isnf:i of all. kinds, and none of the Sections aforementioned.
provides for sts;on sgsmst the instrument of Partition, and therefore, the
present Revision has no legal substance anid is ltable to be rejected.

. That the Tehsiidar has passed Order dated 20.08.2011 after following due
prsssdsrs of law conteined under Section-105 to 117 of the Land
Revenue Act, Svt, 1996. The Order of the Tehsitdar is legally valid and
_ does not suffer from any. legal. infirmity. Moreover, Chapter —X Partition of
the land Revenue Act, Svt. 1998 does not provided for Revision, As such,
the Revision against the Order of Tshsl!dsr dstsd 20.08.2011 has no rsgsE :
substance and cannot bs procecded wrth under law and s, thsrsfsrs
liable to be rejected, being no nest in the- syss of law.
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.. That the Tehsildar, before paasing the Order impugned dated 20.08.2011;
has recorded that hé is satisfied that none legal heirs of Kest Sigh Co-
éharer’z :except for Darshna Devi, have presented themselves before the .

" cout despite sewfce,:which shows that .they'have no interést in the case, |
Morecves, théy_haue acknowtedged before the Court of Settiement Officer
‘that they have No Dbjeétion i respect of partition of land, and thereafter
‘the Impugned Crder dated 20.08.2011 was passed accordingly. As such,
the order of Tehsildér dated 20.08.2011 is pérféctiy valid and does not
suffer from any legal in'_ﬁrmita,ir which may 'n.eed. no interference of this
Hon'ble Court. | i

During pahdancy of petition, publrcatmn was made for the service of raspandants
on 03.08.2016 in Hm(:il newspaper Amar Ujaia by wr‘lue of .which Advocate:
Kashav Gupta appeared for respondeni no. Aand remamlng respcmdents did not
appear and thereafter, the. respondenta No. 2 tcr 5 were set ex- parte and the

' case was fixed for arguments on ments

Counsels for both the parties are present. Counse! for petitione_r'pieaded that she
_never moved any appiicaﬁon for partitiont before any competent authority.
Though her name also exists in the mutaﬂ{_in of Enheriténée but her share has.not
heen given to her. Cnly the Respandentﬂo 5 ha$ been given the share after
pamtit}nad Tehs:ldar in his order has mentmned that other than Darshna Dew
_no one else is interested ana‘ has no objection to the pamtlon whereas statement.

of the other Enterested partles was never recorded b}f ham

Counsel for respondent piaaﬂadthét applicant/ petitioner is not in pnésession'
and as per S.e.ction-‘i-E of LRA the petitioner s not entitted for pa_rtit:ion. He further |
pieaded'that Tehsildar has_paséed order after fﬁi.iowiﬁg due procedure contained .
undsar Secticns 1.[15'_&1 117 of LR Act and does not suffer from any [egal' i'nfirmi'ty_f,.
~and.that the pefitioner, if aggiieved, may approach Givil Court.for obtaining

. possession.
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} have heard the counsels for both the parties and perused the impugned order. I
has been found that the parties are successors of Kesrl Singh {deneased} and

mutation of mherstance No. 471 has been atigsted in their favour. The contention _
- of the petitioner is that despite her name figuring in the mutation of inheritance,

she has been deprwed of har share, whereas on the other. hand the respondent
ne. 5 who filed partmcn apptication had aiso included her (petltmners name} in
the appircatmn without_her knowledge, and got her share partitioned. The asourt
below has not issued any notice to her and has passed order only on the basis of
statement of other share holders as recorded before the Settlement fo:cer This

ccntentlen and argument of the petitioner has logal force. it was the Tehsﬁdar |
who should have satisfisd himself by recerding statements of alf the co-shares
and should not have passed order meely relying _on the statements of cther co-
sharers as noted to have been'mcuﬁed before the court of Sattlement Officer,
as ment;oned in impugned order, and. such order passed al the back of the
eﬁected parties is ﬂcnest in the eyes cf law,

The piea of the- cotnsel of respondent no. 1 that the. petitioner is not in

.- possession over the land under her share, and if aggrlevad she may appmach o

the Cvil. Court, is nof justn\‘" ad bacause the jssue is whether respontlent no. 5 was

“in possession when her shara was decided. hy the Tehsﬂdaf and was accordmgty

handed over to her, The munsel for Respondent No. 1 has therefore, tried o :
apply dqﬂerent yardsticks for different part:es who ﬁthenmsa are similarly placed

. The proper course was fo initiate partition proceedings under' law to- partition .fh_e

whole landed estate of Late Kosti Singh and divide thejsh_&res of the pa'r_.'ti_es due
to them, and 1o put all the share holders in: their respective 'pcss‘ession rather
thah sing ufanly putting the reapondant No, 5 only - in pnssessmn of her share as

_ has heen dsne in the mstant Case.

In view of the above, this court has come to the 'c:_:unciusfdh that pstition having

- merit deserves 1o be aliowed and urder_im'pu_ghed set aside. The case daser'ves
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| to be remanded back to Tehsildar concerned for de—novn enqguiry and to. pass "
~ fresh erder after hearing all ihe interest parties.

13, Acmrdingly the case file under Section 15-3 (B3) of LR Act is submitted to Ld.
Financial Comimissioner {R} JEK, Jammu for mfafmatlon and for further
proceadings. '

14. Both the parties are directed to appear before Ld. Fmanmai Comimissionar {R}

J&K, Jammu on 30.01. 2018,
{D¥/ MK, Bhandarl) IAS

wasmnal Commissioner,
. : Jammu -
Announced '

fo~t-Ret&
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